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Interest of Amici
 
A code of ethics exists in the medical profession to safeguard trust between the medical profession and society and between individual physicians and their patients. Amici are scholars of medical ethics from throughout this country who are deeply committed to maintaining the ethical integrity of the medical profession and to protecting this essential bond of trust. They affirm that there is a broad and well established consensus by the major medical associations in the U.S. and around the world that physician participation in executions violates medical ethics, and therefore does dire damage to the medical profession and its ability to treat, heal, and comfort the people it serves.
Amici represent the full range of the medical ethics scholars, including both academics and practitioners, and physicians who work in hospitals, medical schools and professional organizations. Their names and professional affiliations, provided for identification only, are listed in the Appendix.
Each amici affirms that all the major medical associations have concluded that physician participation in executions is unethical, and together they provide this brief to bring this fact to the Court’s attention and to assist the Court in understanding the significance of the medical ethic at stake in this case.
Statement of the Case
This is a case about the ethics of the medical profession and physician participation in executions; it is not an effort to prevent lethal injection executions or to end the death penalty in the State of California. If the Courts of California were to grant the requested injunction, the State would still be free to carry out executions, but without the involvement of physicians. This case focuses on the medical profession and its interest in keeping its ethical standards and the trust of society intact.
Plaintiff-appellants are California physicians who seek to safeguard the integrity of the medical profession with regard to mature and authoritative statements of professional ethics. They brought this case pursuant to California Business and Professions Code sections 2311 and 2234, which enables physicians to seek injunctive relief from a superior court to prevent any physician from acting unprofessionally. The plaintiffs allege that physicians are participating in executions at San Quentin State Prison in violation of established codes of ethics, and that therefore the physicians are acting unprofessionally within the meaning of state law. The plaintiffs requested that the Superior Court in San Francisco issue an injunction to prevent unethical and unprofessional physician participation in future executions. 
Judge David A. Garcia of the Superior Court in San Francisco granted the defendant’s demurrer. This appeal follows. No court has taken any evidence or heard any testimony as to whether participation in executions violates medical ethics. The medical profession has not been given the chance to explain to any court in this state the severe and irreparable harm that it suffers every time one of its members participates in an execution. This issue is too important to go unresolved. Amici, all physicians, and the public are entitled to have this issue heard in the courts for their protection. Therefore, amici respectfully ask that this case be remanded for a trial on the merits.
Summary of Argument
California Business and Professions Code section 2234 prohibits unprofessional, conduct by physicians. Yet plaintiffs and amici believe that the Warden's rules and regulations for lethal injection executions (San Quentin Institution Procedure No. 770) require the active participation of physicians in executions in violation of ethical norms that must be followed by physicians "fit" to practice medicine. The participation of physicians as described in these regulations has been unequivocally condemned as unethical by leading medical associations and by medical ethics scholars for several decades as violating widely accepted and mature canons of medical ethics. Physicians are exclusively committed to comfort and healing. Their participation in an execution is a non-therapeutic, penal act that lies entirely outside the scope of the practice of medicine. The act of assisting in the killing of a human being against that individual’s will breaches the ethical, fiduciary, and professional obligations of medicine and thereby causes severe and irreparable damage to the profession and to the society that it serves. Amici thus urges this Court to remand this case for trial to resolve the conflict between medical ethics and the Warden’s rules and regulations.
 
Argument
 
I. Physicians who Participate in Executions Violate Medical Ethics.
 
A. The Medical Profession has Determined that Physician Participation in Executions is Unethical
 
Medical associations and medical ethicists concur that physicians may not ethically participate in capital punishment. The American Medical Association is unequivocal in its prohibition against physician participation in capital punishment: "A physician, as a member of a profession dedicated to preserving life when there is hope of doing so, should not be a participant in a legally authorized execution."
Despite the popularity of the death penalty in this country, and even among some physicians, the medical community has been swift and consistent in its condemnation of physician participation in executions, especially in the past two decades, when the advent of execution by lethal injection, a procedure that insidiously mimics medical care, threatened to involve physicians in a new way. In 1977 Texas and Oklahoma became the first states to adopt lethal injection as a method of execution, followed by more than a dozen others in the next eight years. State medical societies immediately condemned the use of physicians in the procedure, declaring that "active physician participation in the administration of a lethal injection to execute a court-ordered capital punishment is unacceptable."
This condemnation occurred at the national and international level as well. In 1980, before any executions by lethal injection had been carried out, the New England Journal of Medicine published a landmark article denouncing physician participation in executions and declaring that "the line should be drawn here." Later that same year, the American Medical Association's Council on Ethical and Judicial Affairs issued an opinion prohibiting physicians from participating in executions. In 1981 the World Medical Association also stated that it was unethical for physicians to participate in executions. Its Secretary General explained:
Acting as an executioner is not the practice of medicine and physician services are not required to carry out capital punishment even if the methodology utilizes pharmacologic agents or equipment that might otherwise be used in the practice of medicine.
 
Ethical authorities and scholars throughout the world have published studies, reports and articles examining and condemning physician participation in executions. In 1992, the British Medical Association published Medicine Betrayed, the report of a three-year study of ethical violations by physicians worldwide. The study examined physician involvement in executions in this country and concluded that the participation it observed in the United States was unethical. It found: 
[There is] clear evidence of medical involvement in the death penalty. This involvement range[s] from direct involvement in the carrying out of the execution or advising the executioner as to the need to stop or continue the execution process, through to various forms of medical testimony .... Medical participation [in executions] should be eliminated.
 
In 1994 the American College of Physicians published Breach of Trust, a study of physician participation in executions in the United States. The foreword to that publication states:
Physicians as a group hold a valued and sensitive position in society. We are granted the privilege of practicing medicine with the understanding that we will use our knowledge and skills in the public interest, and in each patient's best interest. This is a responsibility we take very seriously.
 
The study’s conclusions are succinct:
In the course of our research we found that physicians are involved in all methods of executions, especially ones performed by lethal injection, in violation of professional ethical guidelines. .... The threat posed to the moral standing of physicians, and to the public trust that physicians hold, is great. It warrants immediate and decisive action to assure the public, and each patient, that physicians will not use their skills to cause immediate and irreparable harm.(at 45)
 
And in 1994 the American Medical Association, American College of Physicians, the American Nurses Association, and the American Public Health Association all joined together to issue a joint statement condemning health care professional involvement in executions. In the words of the joint statement:
Participation in state executions by members of our professions is specifically proscribed by the ethical codes of the American Medical Association, the American College of Physicians, and the American Nurses Association. Since these ethical codes are also integral parts of state licensing acts, participation in executions violates state law. Such violations undermine public trust in the commitment of health care professionals to the well-being of those they serve. We, therefore, call on state professional licensure and discipline boards to treat participation in executions as grounds for active disciplinary proceedings, including license revocation.
 
We also call upon all health care professional societies to ensure that their members know and understand that participation in an execution is a serious violation of ethical standards. Professional societies should also impose disciplinary actions on those members who do participate in executions. Those actions may include, but are not limited to, expulsion form membership and reporting of these violations to the state licensing and discipline boards.
 
 
B. Physician Participation in Executions Subverts the Ethical Core of Medicine as a Healing Art
 
"Doctors are not executioners. Inflicted death is antithetical to their ancient creed."
 
Ethical prohibitions against physicians taking part in capital punishment are rooted in the ethical core of the role of physicians in society, to heal and comfort. As the World Medical Association has declared:
The primary task of the medical profession is to preserve health and save life. Hence it is deemed unethical for physicians to . . . give advice or perform prophylactic, diagnostic, or therapeutic procedures that are not justifiable in the patient’s interest . . . [and] employ scientific knowledge to imperil health or destroy life.
 
The Hippocratic Oath is the foundation of this healing ideal. For two millennia the Oath has provided a framework of moral sensitivity in which physicians practice the art of healing, a framework marked by humanistic concern and practical wisdom. This Hippocratic ideal places the patient first. As the U.S. Supreme Court has noted, the Hippocratic Oath dictates that "all physicians are duty bound (1) to employ their treatment arts for the benefit of their patients and (2) to alleviate the patient’s suffering." Washington v. Harper, 494 U.S. 210 (1990).
Combined with the Hippocratic precept of nonmalfeasance — primum non nocere or "first, do no harm" — the Oath is a powerful prohibition against physician participation in capital punishment, one that extends back literally thousands of years. Physician participation in executions "subverts the core" of medical ethics, which requires doctors to "maintain the utmost respect for human life from its beginning even under threat and to provide competent medical service in full technical and moral independence, with compassion and respect for human dignity." 
The ethical principle against physician participation in state-ordered executions has been properly described as "settled and widely accepted" and as having evolved into a "mature ethical principle" like those that "include the requirement to represent one’s professional qualifications honestly and the prohibition against sexual intimacy with patients." Just as there is no legal or ethical justification for a physician to misrepresent the physician’s qualifications to a patient, or to have sex with an adult or minor patient, so too there can be no legal or ethical justification for a physician to participate in state-ordered execution. 
II. Any Action by a Physician to Facilitate Execution is Unethical.
 
A. It is Unethical for Physicians to Participate in Executions Generally.
 
The American Medical Association (AMA) has specifically defined what constitutes unethical "participation" by a physician in an execution. The AMA prohibits any participation that involves one or more of the following:
(1) an action that would directly cause the death of the condemned (e.g., administering a lethal injection); (2) an action that would assist, supervise, or contribute to the ability of another individual to directly cause the death of the condemned (e.g., prescribing the drugs necessary for a lethal injection); and (3) an action that could automatically cause an execution to be carried out on a condemned prisoner (e.g., determining whether death has occurred during an execution).
 
In conjunction with the AMA definition of "participation," medical ethicists and organizations universally condemn as unethical physician participation in an execution wherein the physician: determines death, supervises the execution process, undertakes "medical" actions that facilitate the execution, or otherwise assists with preparations for the execution.
B. The Specific Acts of (1) Determining Death, (2) Supervision of Execution Procedures, (3) "Medical" Acts that Facilitate the Execution, and (4) Preparing for the Execution, are Unethical.
 
1. Determining Death.
 
Determining or pronouncing death directly involves the physician in the execution process. In the event that the executioner does not initially succeed in causing death, the physician might have to use his or her medical knowledge and skills to determine the exact action that would succeed in actually killing the person. As the American Medical Association has explained:
There have been several cases where a condemned person did not die immediately upon being injected, gassed, electrocuted, or hanged. A physician charged with determining death where initial attempts at execution failed would have to signal that death was not achieved and indicate that the execution attempt must be repeated. In some cases, the physician might have to specifically indicate which drug, what amount of electricity, or what amount or type of gas must be added or repeated to complete the execution.
 
Because pronouncing death when such a determination could entail an immediate attempt to reapply the method of execution in a possibly suffering person, places the physician in the role of aiding and abetting the executioner, it is a violation of medical ethics.
2. Supervision of Execution Procedures. 
Any supervision by a physician of the preparation or administration of execution procedures is unethical conduct because it poses the risk that the physician will be pulled into the execution process directly. After all, the purpose behind such supervision is to have someone with medical training present to ensure the procedure is performed properly and to correct any mistakes. As the American Medical Association has explained:
If improper application of the chosen execution method occurred, the physician would be placed in the position of using his or her medical skills to assist the execution. The physician might be required to take specific corrective action that would contribute directly to the taking of life. Supervising the preparation or administration of the execution process is therefore unethical.
 
A physician can escape ethical responsibility by supervising another person performing activities that the physician cannot perform directly. Such a rule would make ethical codes meaningless.
 
3. "Medical" Acts that Facilitate the Execution.
Physicians who examine an inmate prior to execution to make medical determinations to guarantee a successful execution are acting not as doctors, but as agents to the executioner, and therefore violate their code of ethics. Every major medical association has uniformly condemned physician involvement in making medical assessments to prepare for execution. Such involvement includes examining the inmate to determine any physical characteristics (such as obesity or collapsed veins) that might impede the execution, prescribing a sedative to the inmate to make the execution process go more smoothly and locating appropriate veins for the lethal injection. Because none of these actions has any conceivable therapeutic or beneficial purpose, all are unethical. 
4. Preparing for Execution.
Physicians who assist the execution team by preparing the medical supplies and equipment or by supervising the preparation of the execution chamber undertake actions which serve no medical or therapeutic purpose. They are acting unethically because they are acting completely outside of their role as healers by assisting the State in taking a human life.
III. Physician Participation in Executions Harms the Integrity of the Medical Profession and thus the Society it Serves.
 

"When the healing hand becomes the hand inflicting the wound, the world is turned inside out."
 
A. Trust between Physicians and Patients is Essential.
 
Medical ethics contemplates that the nature of both illness and healing mean that the physician-patient relationship must be based on a covenant of trust. Patients are necessarily dependent on physicians. They are often fearful, vulnerable and exploitable. Cobbs v. Grant, 8 Cal. 3d 229, 502 P.2d 1 (1972). A patient can only voluntarily submit to the power of a physician if he or she trusts that the physician will use his or her power only in the patient’s best interests.
Physician participation in executions completely undermines this trust that is so vital to the medical profession’s mandate to heal and comfort, for it brings before the public the specter of a physician taking the life of a healthy human being against that individual’s wishes. As such, it creates in the public consciousness the idea that physicians can and do act as agents of the state, without consent, and against their patient’s interests. This has implications for both the health of individuals in particular and for the public health in general. Some people who need medical care will not seek treatment because of fear that their physicians might act as agents for the state rather than as care givers for their patients. For such persons with contagious diseases, like tuberculosis, or with diseases which are less costly to treat at an early stage, the costs of such delay materially and adversely harms the interests of other citizens of California.
The harm engendered in breaches of the physician-patient bond is not merely an abstract concept created by ethicists, but is an actual, perceivable occurrence that can be measured in the attitudes of individuals toward the medical profession. Perhaps the most well-known example of a breach and the resulting mistrust can be found in the aftermath of the Tuskegee Syphilis Experiment, a 40-year study conducted by the United States Public Health Services (PHS) on poor, African-American male subjects. The Tuskegee Study was a nontherapeutic experiment in which the government withheld treatment from men with syphilis so science could learn more about the disease. It is believed that none of the subjects, who were often poor and illiterate, understood the dire health consequences of participating in the experiment, and many of the men died from the disease, while others went blind or insane.
In the book Bad Blood: The Tuskegee Syphilis Experiment, author James H. Jones discusses both the experiment and the resulting mistrust that the experiment has created in the African-American community. "No scientific experiment inflicted more damage on the collective psyche of black Americans than the Tuskegee Study," he writes. "Confronted with the experiment’s moral bankruptcy, many blacks lost faith in the government and no longer believed health officials who spoke on matters of public concern." As a result of this lost faith, some blacks have avoided medical treatment for the AIDS virus, believing both that the epidemic itself was a man-made method to target the black community and that efforts to control the disease were also created to harm, rather than to help, the black Americans. Although these fears may seem irrational, Jones posits that they are the legacy of the Tuskegee Study and its destruction of the medical profession’s integrity in the eyes of African-Americans.
 
B. Physician Participation in Executions Blurs the Line between Physician Obligations to the State and to Patients and thereby Undermines Trust.
 
Not only does physician participation in executions harm trust between doctors and patients, it also harms the ability of doctors themselves to draw a bright line between their obligation to patients vis a vis their obligations to the state. This line is important both to ensure that doctors adhere vigilantly to the healing ideal that provides the foundation of their profession and to preserve the covenant of trust that is so essential to the physician-patient relationship.
The most notorious example of the blurring of the line between patient and state can be found in the complicity of the German medical profession in the atrocities of Nazi Germany, when physicians participated in the design and execution of the Nazi programs of racial cleansing that became the Holocaust. No other moment in history reminds us more clearly of what can happen when physicians allow the government to erode their codes of ethics. Indeed, the November 27, 1996, issue of the Journal of the American Medical Association observed the 50th anniversary of the Nuremberg "Doctors Trial," at which 16 Nazi physicians were convicted of medical atrocities during World War II. Included in this issue of JAMA were a series of articles by ethicists on the ethical lessons and legacies of that period of history. The basic message was that physicians must guard against the subversion and corruption of medical ethics by a government that would use medicine for its own political purposes rather than for the public good. Two separate articles specifically referred to the use of physicians in lethal injection executions as current examples of government use of physicians that subvert and corrupt medical ethics.
While an extreme example, the participation of physicians in the Holocaust teaches what can happen when physicians become desensitized to causing the involuntary death of an individual — especially individuals who have been labeled by the state as "other," or as someone who is no longer worthy of life. As Physician-Commentator Jeremiah Barondess, concluded:
For biomedicine, a central lesson from the Nazi era is that the medical ethos is not immutable, but can be severely distorted by social and political forces and by perversions in the application of science and technology. The core values of medicine require protection, especially by an informed, engaged, and concerned profession.
 
The physicians in Nazi Germany "failed to see themselves as physicians first, with a calling and an ethic dedicated to healing and caring for the welfare of human beings." Rather, they saw themselves as workers for the state, performing acts consistent with the laws of their country, obeying orders so that they could assist the state — but not the people — in remaining "healthy."
This duality of a physician as agent for the state or agent for the patient has particular implications for physicians who are employed by the California Department of Corrections to treat inmates at San Quentin State Prison. Amici understand that, in past executions, the physicians who took part in the executions were the very physicians who cared for those same condemned inmates during their incarceration. In addition, those physicians continue to work in the medical ward at San Quentin and continue to care for the daily medical needs of condemned inmates — individuals whom they could conceivably participate in executing in the not-so-distant future. In similar situations with condemned prisoners, physicians have become desensitized to their professional obligations and justified the poor practice of medicine or research with the rationalization that their patient was going to die soon anyway. 
Conclusion
Physician participation in executions violates basic medical ethics, and desecrates the fiduciary relationship between doctor and patient that is grounded in the universal human experience of illness and healing. The power of medicine is great, and the vulnerability of patients is genuine. For all patients, the healing relationship with members of the medical profession can only be entered through trust, in both the individual physician and in the medical profession as a whole. This trust relationship is vital if physicians are to treat and care for their patients to the best of their technical abilities. The crux of this social contract is the understanding that physicians will use their medical skills and knowledge to heal and to comfort the patient.
A code of professional ethics exists to safeguard this essential trust so that the benefits of medicine to individuals and society may be most fully realized. Physician participation in executions violates all authoritative codes of medical ethics. It is inimical to the healing purposes of medicine. When such participation occurs and is publicized, the trust necessary for physicians to treat their patients is materially threatened. Although the injury cannot be quantified, it is certain that the loss of trust caused by a physician’s participation in an execution materially, distinctly and palpably impairs the ability of all physicians in the community — even those who had no role in the execution — to invite the vulnerable, the fearful, and the embarrassed into a therapeutic doctor-patient relationship.
Accordingly, amici ask that this case be remanding for a trial on the merits.
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APPENDIX
MEDICAL ETHICS SCHOLARS 
Daniel A. Beals, M.D., Assistant Professor of Surgery and Pediatrics, University of South Alabama and Director for Ethics Training in the Departments of Surgery and Pediatrics;
Phillip B. Berger, M.D., F.C.F.P, Chief, Department of Family and Community Medicine, The Wellesley Central Hospital, Assistant Professor, University of Toronto;
David Beyda, M.D., Director of Pediatric Critical Care at Phoenix Children’s Hospital and visiting scholar, Center for Clinical Bioethics at Georgetown and a senior research scholar at the Kennedy Institute of Ethics at Georgetown;
Alexander Morgan Capron, LL.B., Henry W. Bruce Professor of Law, University Professor of Law and Medicine, and Co-Director, Pacific Center for Health Policy and Ethics, University of Southern California, Chair, Biomedical Ethics Advisory Committee, U.S. Congress (1988-91); Executive Director, President’s Commission for the Study of Ethical Problems in Medicine and Biomedical and Behavioral Research (1979-83);
Ellen Wright Clayton, M.D., J.D., FAAP, Associate Professor of Pediatrics, Associate Professor of Law, Vanderbilt University Schools of Medicine and Law, President , American Society of Law, Medicine and Ethics; 
Laurie Zoloth-Dorfman, Ph.D., Associate Professor of Social Ethics and Jewish Philosophy and Director of the Program in Jewish Studies, San Francisco State University;
David John Doukas, M.D., Associate Professor in the Department of Family Medicine, Associate Director for Clinical Bioethics of the Program in Society and Medicine, University of Michigan, and Chair of the UMH Adult Ethics Committee, University of Michigan Medical Center;
Walter Edinger, Ph.D., Clinical Ethicist at the Medical College of Ohio and Associate Professor of Medical Humanities;
Linda Emanuel, M.D., Ph.D., Vice President for the Ethics Standards Division of the American Medical Association;
Eugene C. Grochowski, Ph.D., M.D., Chief, Section of Nephrology, and Associate Professor of Medicine and Philosophy (including teaching ethics to medical students), University of Missouri-Kansas City School of Medicine, and former fellow in clinical medical ethics at the University of Chicago;
Michael Grodin, M.D., F.A.A.P., Director of the Law, Medicine and Ethics Program at Boston University; Co-founder, Global Lawyers and Physicians: Working Together for Human Rights;
John Collins Harvey, M.D., Ph.D., Center for Clinical Bioethics at Georgetown University;
Jeffrey Kahn, M.P.H., Ph.D., Director, Center for Bioethics, University of Minnesota;
Leon R. Kass, M.D., Ph.D., Harding Professor in the College and Committee on Social Thought at the University of Chicago and Senior Fellow of the Center for Clinical Medical Ethics; 
Howard Klepper, J.D., Ph.D., Fellow in the Division of Medical Ethics, Harvard Medical School; Assistant Professor of Philosophy, Loyola University in Chicago, Visiting Fellow, Stanford Center for Biomedical Ethics; Visiting Assistant Professor of Philosophy, Stanford University; and member, Edward Hines Jr. VA Hospital Ethics Committee;
John La Puma, M.D., F.A.C.P., Founder and Former Director of the Lutheran General Center for Clinical Ethics in Park Ridge, Illinois;
Gregory Larkin, M.D., M.S., M.S.P.H., F.A.C.E.P., Chair, Ethics Committee, American College of Emergency Physicians; Clinical Ethics Consultant, Mercy Health System; Assistant Clinical Professor of Emergency Medicine, University of Pittsburgh School of Medicine;
Bernard Lo, M.D., Director of the Program in Medical Ethics, University of California at San Francisco;
Laurie Jean Lyckholm. M.D., Assistant Professor of Medicine in Hematology and Oncology, teacher of medical ethics, researcher of medical ethics and HIV, Medical College of Virginia;
Glenn McGee, Ph.D., Assistant Professor of Bioethics, University of Pennsylvania Center for Bioethics;
Steve Miles, M.D., President of the American Association of Bioethics and faculty of the Center for Bioethics at the University of Minnesota;
Gururaj Mutalik, M.D., Chief Executive Officer, International Physicians for the Prevention of Nuclear War;
John J. Paris, Ph.D., S.J., Walsh Professor of Bioethics, Boston College;
Edmund Pellegrino, M.D., Ph.D., John Carroll Professor of Medicine and Medical Ethics at the Center for Clinical Bioethics at Georgetown University Medical Center;
Rabbi Joseph Polak, D.H.L. (Hon), Assistant Professor of Health Law, Boston University School of Public Health
Paul J. Reitemeier, Ph.D., Assistant Professor, Preventative and Societal Medicine, University of Nebraska Medical Center (including teaching, research and consultations in medical ethics);
William Ruddick, Ph.D., Co-Director of the Philosophy and Medicine Program at New York University, Professor of Philosophy at New York University, and Adjunct Professor of Psychiatry at New York University School of Medicine;
Lawrence J. Schneiderman, M.D., Professor, Family and Preventive Medicine and Medicine, UCSD School of Medicine, Ethics Consultant to UCSD Medical Center and San Diego Children’s Hospital;
William Seidelman, M.D. CCFP, Professor, Deptartment of Family and Community Medicine, University of Toronto, Medical Director, HIV Ambulatory Program, The Wellesley Central Hospital;
Lonny Shavelson, M.D., of Alta Bates Medical Center in Berkeley;
Mark Sheldon, Ph.D., Professor of Philosophy, Adjunct Professor of Medicine, Indiana University Northwest, Indiana University School of Medicine;
Evelyne Shuster, Ph.D., Philosopher, Veterans Affairs Medical Center, University of Pennsylvania;
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