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· Even if only for one year, still unacceptable

· Frequently, orders are extended beyond the one year or the orders are continued and expanded upon—potentially more restrictive
· A petition to terminate parental rights can be brought on the basis of failure to plan—i.e., failure to follow one or more of the conditions in the disposition order.  This means that if her becoming pregnant could have severe consequences such as the termination of parental rights.  Particularly in family court where the goal should be family health and family reunification, it is wrong to use this kind of condition to set a parent up to lose parental rights. 
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INTEREST OF AMICI CURIAE
Amicus Curiae Child Welfare Organizing Project (“CWOP”) is a 10-year-old organization of New York City parents and professionals who seek reform of New York City child welfare practices through increased, meaningful parent / client involvement in child welfare decision-making at all levels, from case-planning to policy, budgets and legislation.  CWOP has approximately 1,500 parent members.  Most of CWOP’s staff, and about half of CWOP’s Board of Directors, are parents who have had direct, personal involvement with the Administration for Children’s Services (“ACS”).  A significant percentage of CWOP members are mothers in recovery.  A large part of CWOP’s work involves debunking prevailing stereotypes about ACS-involved parents and families, putting a human face on parents who are often unfairly and inaccurately demonized, and bringing CWOP’s unique insights into policy discussions.  CWOP hopes this will result in more enlightened public policy that effectively identifies and addresses real problems and challenges to successful family life in New York City, ultimately protecting children by helping and strengthening their families and communities.
Amicus Curiae Doctors of the World-USA (“DOW-USA”) was founded in 1990 by a group of volunteer physicians and is an international health and human rights organization working in areas where health is diminished or endangered by violations of human rights and civil liberties.  Reaching out to the most vulnerable and marginalized populations, in concert with local partners around the globe, DOW-USA’s projects build long-term solutions addressing urgent health issues, with particular focus on tuberculosis, HIV/AIDS, orphans and vulnerable Children, women’s health, and survivors of gross human rights abuses.  In addition to the United States, DOW-USA has operated programs in over 25 countries. DOW-USA works within a network of 12 Médecins du Monde/ Doctors of the World delegations, and combined, DOW delegations are active in over 90 countries.
Amicus Curiae, Drug Policy Alliance (formerly the Lindesmith Center) (“DPA”) was established in 1994 and is dedicated to broadening the public debate over drug use and regulation and to advancing  pragmatic drug laws and policies, grounded in science, compassion, public health and respect for human rights.  DPA is a non-profit organization with more than 20,000 members and active supporters nationwide.   DPA has actively taken part in cases in state and federal courts across the country in an effort to bring current scientific and public health data to bear on drug-related issues, and to combat irrational fears, prejudices and misconceptions about various drug-related matters that have, with regrettable frequency, distorted sound public policies regarding drug users and their families. 
Amicus Curiae The Family Defense Clinic, Washington Square Legal Services (“FDC”) is a multi-disciplinary legal clinic at New York University School of Law that is devoted to training future professionals to represent parents and other relatives of children involved in the foster care system.  FDC focuses on preventing the unnecessary break-up of indigent families and assisting separated families in reuniting by (a) representing individual parents, relatives and foster parents of children who are in or at risk of foster care placement and by (b) undertaking projects designed to improve the experiences of families with the foster care and family court systems.
Amicus Curiae Feminists for Life of New York (“FFLNY”), an affiliate of Feminists for Life of America, is a non-sectarian pro-woman organization defined by a philosophy of feminism that opposes abortion.  FFLNY believes that all people, by virtue of their human dignity, have a right to live without violence. In our affirmation for women’s lives, FFLNY seeks to support pregnant women and their children through education, outreach and advocacy.  FFLNY is one of 206 member organizations of ConsistentLife, which opposes war, abortion, euthanasia, racism, the death penalty and economic injustice. 

Amicus Curiae Global Lawyers and Physicians ("GLP") is a non-profit non-governmental organization that was formed in 1996 to reinvigorate the collaboration of the legal and medical/public health professions to protect the human rights and dignity of all persons.  With its lawyer and physician members, GLP collaborates and partners at the local, national, and international levels with individuals, non-governmental organizations, international governmental organizations and governments on issues that address health and human rights.  GLP also provides support and assistance in developing, implementing and advocating public policies and legal remedies which protect and enhance human rights in health.

Amicus Curiae Robert G. Newman, M.D., is President Emeritus of Continuum Health Partners, Inc, comprising four hospitals and with the largest chemical dependency treatment services of any health care system in the United States.  He is a Professor of Epidemiology and Population Health and Professor of Psychiatry at the Albert Einstein College of Medicine, and a former member of the Board of Commissioners of the Joint Commission of Accreditation of Health Care Organizations.  Dr. Newman has very extensive experience with addiction treatment over the course of more than three decades and has played a major role in the development of addiction treatment in the U.S., Australia, Asia and Europe.
Amicus Curiae Planned Parenthood of the Rochester/Syracuse Region (“Planned Parenthood”) provides health care services at nine health centers throughout the Rochester/Syracuse area, serving 19,000 patients a year.  Planned Parenthood’s services include contraception, contraceptive counseling, testing for HIV and sexually transmitted infections, pregnancy testing and counseling, and counseling and referrals for abortion; screening for cervical and breast cancer; and rape crisis support.  Planned Parenthood offers this Court the unique perspective of a health and social services provider to underserved populations in the Rochester region.

Amicus Curiae The Voices of Women Organizing Project of the Battered Women’s Resource Center (“VOW”), is a not-for-profit organization that supports the advocacy efforts of survivors of domestic violence to improve the many systems to which battered women and their children turn for safety, assistance and justice.  Since 2000, VOW members have been working to improve family courts in New York State, as well as the child welfare, homeless and welfare systems that battered women often feel fail them.  Domestic violence survivors develop position papers and recommendations, testify at hearings, and train the staff members of these systems including judges, lawyers, law guardians and social workers on the needs of battered women.
PRELIMINARY STATEMENT

Amici respectfully urge this Court to grant Respondent Stephanie P.’s Motion to Vacate the Decision and Order of March 31, 2004 (“Decision and Order” or “Decision”) prohibiting Respondent from becoming pregnant until she has regained custody of all of her children in foster care (“no-procreation condition” or “condition”).  Amici contend that the no-procreation condition created in this case sets a dangerous precedent that is at odds with well settled New York Court of Appeals and United States Supreme Court jurisprudence respecting rights of reproductive autonomy.  While seriously infringing constitutionally protected procreative rights, particularly those of vulnerable individuals, the Decision in fact fails to address the real child welfare issues raised in this case because it relies upon a number of assumptions not supported by evidence and concerning issues that are far more complicated than any narrow court-ordered condition can address.  Moreover, imposing this condition is far beyond the scope of a family court’s authority; nothing in New York case law or in the Family Court Act empowers the Family Court to issue a restriction on the right to procreate.  
This Court has taken the unprecedented step of reversing the presumptions of state and federal constitutional law to require that a parent prove she is worthy of procreating.  Admitting that imposing the condition constitutes an “unusual step,” Decision and Order at *2, 6, and acknowledging the lack of any direct precedent, id. at *6, this Court failed to recognize a fundamental right to procreate and as a result applied the wrong standard of review.  This Court radically reinterpreted longstanding precedent to create what can only be understood as a financial means test for procreation, holding that the right to procreate only exists inasmuch as an individual has the financial ability to raise potential children.  Id. at *5-6.  Furthermore, the Decision arrives at the condition by applying a balancing of interests test, an analysis that directly conflicts with state and federal privacy jurisprudence requiring strict scrutiny analysis of restrictions on procreation. Finally, not only does the Decision radically redefine the parameters of the right to procreate, it also creates a dangerous and unfounded standard which could easily be extended to condition the liberty interest in parenting on an extremely vague and subjective financial means test. 

Moreover, the Decision’s drastic redefinition of the right to privacy and its unprecedented Order were issued subsequent to a fact-finding hearing at which neither Respondent Stephanie P. nor a legal representative was present to represent her interests; to refute any factual allegations upon which the Decision was based; or to challenge any of the numerous assumptions concerning poverty, neglect or drug treatment the Decision employs in its reasoning.  The condition additionally raises serious due process concerns because Respondent Stephanie P. had no notice—actual or constructive—that such restriction might be imposed, because the condition may be impossible to comply with, and because it creates the possibility of arbitrary and discriminatory enforcement.

The implications of this condition are far-reaching.  It would permit unprecedented state intrusion into private decisions concerning reproductive health. Indeed, by placing the burden on Respondent Stephanie P. to meet Court-imposed conditions before she is “allowed’ to become pregnant, the Order requires that she obtain prior government approval to procreate.  Such a dramatic intrusion is all the more troubling given that it would have a particularly severe impact on persons of low income and racial minorities.  The condition may also impinge on fundamental rights in other ways, for example by coercing abortion, sterilization, and other methods of birth control.
Amici therefore urge this Court to vacate the Decision and Order of March 31, 2004.  Amici’s reasons for reaching these conclusions are set forth in the argument below.
ARGUMENT
V. The Restriction on Respondent Stephanie P.’s Right to Procreate Unconstitutionally Infringes Upon Her Fundamental Rights
A. The Decision and Order Fails to Recognize that the Condition Infringes Upon Fundamental Constitutional Rights

1. The right to procreate is a fundamental right

The Decision fails to acknowledge that the right to privacy, and specifically the right to procreate, has been recognized time and again by the highest courts in this state and country to be a fundamental constitutional right in and of itself, deserving of special protection against government measures to restrict it.  The United States Constitution and the New York Constitution protect reproductive choices, including whether to bear or beget a child, against “unjustified government interference,” see Carey v. Population Serv. Int’l, 431 U.S. 678, 685 (1977); People v. Onofre, 51 N.Y.2d 476, 486 (1980), because such choices are central to an individual’s right to privacy.  U.S. Const., Am. 14; N.Y. Const., Art. I, § 6.  Indeed, the “decision whether or not to beget or bear a child is at the very heart of…[these] constitutionally protected choices.”  Carey, 431 U.S. at 685; see also L. Pamela P. v. Frank S., 59 N.Y.2d 1, 6 (1983) (finding a clear constitutionally protected right to decide for oneself whether to conceive a child).  
A core right at stake in this case is the right to procreative autonomy and it is one safeguarded by the Fourteenth Amendment as “fundamental or implicit in the concept of ordered liberty.”  Roe v. Wade, 410 U.S. 113, 152 (1973).  Over sixty years ago, the Supreme Court in Skinner v. Oklahoma, 316 U.S. 535 (1942) invalidated a law mandating sterilization of “habitual criminals,” distinguishing procreation as “one of the basic civil rights of man…fundamental to the very existence and survival of the race.”  Id. at 541.  In subsequent cases, the Supreme Court has consistently acknowledged the central importance of an individual’s right to determine whether to procreate, stating “[i]f the right of privacy means anything, it is the right…to be free from unwarranted government intrusion into matters so fundamentally affecting a person as the decision whether to bear or beget a child.”  Eisenstadt v. Baird, 405 U.S. 438, 453 (1972). 
 The Supreme Court in Carey again emphasized that the right to procreate “holds a particularly important place in the history of the right of privacy” because decisions such as “whether to accomplish or to prevent conception are among the most private and sensitive.”  Carey, 431 U.S. at 685. More recently, in Planned Parenthood of Southeastern Pa. v. Casey, 505 U.S. 833 (1992), the U.S. Supreme Court held that:
It is settled now, as it was when the Court heard arguments in Roe v. Wade, that the Constitution places limits on a State's right to interfere with a person's most basic decisions about family and parenthood, as well as bodily integrity.
Id. at 849 (citations omitted).  The Court also noted that its decision in Roe v. Wade, 410 U.S. 113 (1973), “had been sensibly relied upon to counter” attempts to interfere with a woman's decision to become pregnant or to carry to term.  Casey, 505 U.S. at 859.  See also Cleveland Bd. of Educ. v. LaFleur, 414 U.S. 632 (1974) (the constitution protects women from measures penalizing them for carrying pregnancies to term); Arnold v. Bd. of Educ. of Escambia County Ala., 880 F.2d 305, 311 (11th Cir. 1989), (“There sim​ply can be no question that the individual must be free to decide to carry a child to term.”).
Similarly, the New York Court of Appeals has repeatedly recognized that the right to privacy, including the right to reproductive autonomy, is a fundamental right under the New York Constitution.  See Doe v. Coughlin, 71 N.Y.2d 48, 52 (1987); Rivers v. Katz, 67 N.Y.2d 485 (1986); Cooper v. Morin, 49 N.Y.2d 69 (1979).  The Court defined the constitutional right to privacy as “freedom of choice, the broad, general right to make decisions concerning oneself and to conduct oneself in accordance with those decisions free of governmental restraint or interference.”  Doe v. Coughlin, 71 N.Y.2d at 52.  Inherent in the right to privacy protected under the state constitution is the right to make free choices regarding decisions to marry, whether to bear or beget a child, and a woman’s decision whether to terminate her pregnancy.  See Crosby v. State, Workers’ Comp. Bd., 57 N.Y.2d 305, 311-312 (1982); see also L. Pamela P., 59 N.Y.2d at 6 (procreative autonomy is a fundamental right that includes the right to decide to procreate or not procreate).  In addition, the Court of Appeals has determined that the right to procreate must be afforded at least the same protection as a fundamental right under the state constitution as under the United States Constitution.  See Hope v. Perales, 83 N.Y.2d 563, 575 (1994) (“The fundamental right to reproductive choice, inherent in the due process liberty right guaranteed by our State Constitution, is at least as extensive as the Federal constitutional right.”).  

Despite this clear federal and state precedent, however, the Decision concludes that Respondent Stephanie P. does not enjoy a constitutionally protected right to become pregnant.  To reach this conclusion, the Decision improperly relies upon and indeed misstates the holding in Stanley v. Illinois, 405 U.S. 645 (1972), which held that prohibiting a father from having custody of his children because he had not married his children’s now deceased mother violated his constitutional rights.  Apparently unable to find any decision that actually holds that the right to procreate is coupled with or dependent on a government assessment of the person’s ability to raise a child, the Decision and Order relies on a single sentence in Stanley stating that “[t]he rights to conceive and to raise one’s children have been deemed ‘essential,’ ‘basic civil rights of man,’ and ‘[r]ights far more precious…than property rights.’”  Id. at 651 (internal citations omitted).  The opinion, relying on this one isolated statement, then makes the unwarranted analytical leap, finding that “the language of the United States Supreme Court implies…not that the right to conceive a child is essential, but the rights to conceive and to raise one’s children have been deemed ‘essential.’”  Decision and Order at * 5 (emphasis in original).  Thus, according to the opinion, Stanley establishes that Respondent Stephanie P. only enjoys a right to procreate when coupled with the ability to raise any resulting children: “the constitutional right to have children is overcome when society must bear the financial and everyday actual burden of care.”  Id. at *8.

This conclusion, however, is a distortion of Stanley’s intent and a perversion of all other Supreme Court and Court of Appeals privacy jurisprudence.  Notably, whenever the Supreme Court has delineated the personal decisions protected by the right to privacy, it has consistently identified decisions relating to procreation as separate from those relating to child rearing and family relationships.  See Carey, 431 U.S. at 685 (“Decisions that an individual may make without unjustified government interference are personal decisions ‘relating to marriage, …procreation, …contraception, …family relationships, …child rearing and education.’”) (internal citations omitted); Zablocki v. Redhail, 434 U.S. 374, 386 (1978) (“The decision to marry has been placed on the same level of importance as decisions relating to procreation, childbirth, child rearing, and family relationships.”); Doe v Coughlin, 71 N.Y.2d at 52-53 (“Among the decisions protected by the right to privacy, are those relating to marriage, …procreation, …contraception, …and personal contact.”) (internal citations omitted).
  Thus it is clear that in Stanley, far from establishing a radically new legal definition of the right to procreate as one that is only cognizable when linked to the ability to raise children, the court was merely providing examples of two fundamental constitutional rights each independently recognized by the Supreme Court. The Decision’s conclusion therefore that one only exists with the other directly conflicts with well settled Supreme Court and Court of Appeals precedent.   

2. The Decision impermissibly coerces Respondent Stephanie P. to use birth control practices, including sterilization, abstinence, barrier methods, and abortion—all of which implicate fundamental rights—in order to guarantee compliance with the no-pregnancy condition. 
Although the Decision stresses that Respondent Stephanie P. is not being ordered to use birth control,  undergo sterilization or have an abortion, Decision and Order at *7-8, unless she remains abstinent, she must use birth control or undergo sterilization in order to comply with the order prohibiting her from “conceiving more children.”  In the alternative, as the Decision’s discussion of abortion acknowledges, if Respondent Stephanie P. does become pregnant, she will be forced to conceal the conception by obtaining an abortion.  None of these mechanisms for complying with—or for avoiding—the constraints of this condition, however, is constitutionally permissible. 

As a practical matter, Respondent Stephanie P. can only truly ensure that she complies with the no-pregnancy condition by refraining from sexual intercourse entirely, or by getting sterilized.
  However, Supreme Court jurisprudence is plainly inconsistent with a government-imposed requirement of abstinence, see generally Lawrence v. Texas, 123 S.Ct. 2472 (2003), or of sterilization, see generally Skinner, 316 U.S. at 541.  
In Lawrence v. Texas, the Supreme Court recently considered the constitutionality of a Texas statute criminalizing sexual acts between consenting adults of the same gender.  Striking the law as an undue infringement upon the privacy rights of consenting adults, the Court noted that “[l]iberty presumes an autonomy of self that includes freedom of thought, belief, expression, and certain intimate conduct.”  Lawrence, 123 S.Ct. at 2475.  Recognizing “the respect the Constitution demands for the autonomy of the person in making [these] choices,” id. at 2481, the Court admonished the State for “seek[ing] to control a personal relationship that…is within the liberty of persons to choose without being punished… [and seeking to control] sexuality [that] finds overt expression in intimate conduct with another person.”  Id. at 2478.  The Court also recognized the far-reaching consequences of such policy that “touch[ ] upon the most private human conduct, sexual behavior, and in the most private of places, the home.”  Id.  The no-pregnancy condition, like the law at issue in Lawrence, effectively punishes Respondent Stephanie P. for choosing to engage in intimate conduct with another individual.  But Lawrence made clear that the state may not intrude into the personal and intimate aspects of the relationship between consenting adults without a compelling state interest and a means proven to be narrowly tailored to effectuate that interest.   The Supreme Court also has made clear that the government may not require that an individual be sterilized, see Skinner, 316 U.S. at 541.  When Respondent Stephanie P.’s “choices” to comply with the no-pregnancy condition are among constitutionally impermissible mandates, the condition must be stricken.
Mandating any one of the “choices” open to Respondent Stephanie P., including the use of certain forms of contraceptives, sterilization or abortion, however, also conflicts with state and federal protections prohibiting forced medical interventions.  In Cruzan v. Director, Mo. Dep’t of Health, 497 U.S. 261 (1990), the Supreme Court made clear that every adult has a fundamental constitutional right to bodily integrity that includes the right to refuse medical treatment.  Id. at 269.  Nearly a century ago, the Court of Appeals declared that “[e]very human being of adult years and sound mind has a right to determine what shall be done with his own body; and a surgeon who performs an operation without his patient's consent commits an assault.”  Schloendorff v. Society of N.Y. Hosp., 211 N.Y. 125, 129-130 (1914).  Subsequent Court of Appeals cases considering the right to refuse treatment held that the individual’s wishes must be honored, even if in the judgment of others, treatment is in the individual’s interest.  In re Storar, 52 N.Y.2d 363, 382 (1981).  Indeed, the statute establishing the availability of some state funded family planning services points out that it may not be construed “to require or permit coercion of such persons to request or receive family planning services”  N.Y. Soc. Serv. Law § 131-e.
  


Respondent Stephanie P.’s “options” for compliance with the no-pregnancy condition cannot be considered true options, particularly with the threat of contempt of court and even imprisonment if she fails to comply.  All of these, however, implicate Respondent Stephanie P.’s right to refuse unwanted medical care.

3. Strict scrutiny applies because the condition restricts fundamental rights

It is thus apparent that the no-pregnancy condition burdens fundamental rights of autonomy and privacy in a variety of ways.  The Supreme Court and Court of Appeals have held time and again that state actions that infringe upon the fundamental right to privacy, including the fundamental right to procreate, are subject to the highest level of judicial scrutiny.  When a state acts to “prohibit the decision” to conceive a child, as it does in this case, the action “may be justified only by a ‘compelling state interest’ and must be narrowly drawn to express only the legitimate state interests at stake.”  Carey, 431 U.S. at 688 (citations omitted); see also Alevy v. Downstate Med. Ctr., 39 N.Y.2d 326, 332 (1976) (if state action burdens a “fundamental interest,” it must withstand strict scrutiny).  Indeed, as further discussed infra, the Supreme Court has held that strict scrutiny is particularly necessary in cases involving limitations on the right to procreate because of the potentially disproportionate and discriminatory impact such restrictions can have on marginalized populations.  See Skinner, 316 U.S. at 541.

Because the condition imposed on Respondent Stephanie P. implicates her fundamental rights to privacy and to refuse unwanted medical care, it must be narrowly tailored to achieve a compelling state interest in order to pass constitutional muster.
  See Carey, 431 U.S. at 688.  However, the Decision, despite all relevant Supreme Court and New York jurisprudence, concludes that “there is no basic right to be protected” in this case, Decision and Order at *8, thus avoiding all mention of strict scrutiny.  Instead, the Decision states it is only necessary to “balance individual privacy rights with the state’s overriding interest in protecting children and limiting the financial and societal burden created by caring for neglected children” in order to uphold the prohibition.  Id. at *7.  Under this balancing standard, the no-pregnancy condition prevails because “[a]ny constitutional right to parent under these circumstances is outweighed by society’s right not to have the additional physical and financial burden of providing for that child.”  Id.  This unprecedented balancing test is not only wrong as a matter of law, but dangerous as a matter of jurisprudence and public policy.  
B. The no-pregnancy condition fails strict scrutiny analysis because it is not narrowly tailored to meet a compelling state interest.
1. The primary interest identified in the Decision—saving money—is not a compelling state interest
The only state interest the Decision explicitly identifies is the community’s “interest” in avoiding the economic burden of potential future children dependent on public assistance; the Decision finds that “society’s right to not have the additional physical and financial burden of providing for” Respondent Stephanie P.’s future children outweighs her constitutional right to parent.  Decision and Order at *6.  In support of the no-pregnancy condition, the opinion is replete with references to financial and other costs to taxpayers, the state and the community for the upbringing of Respondent Stephanie P.’s potential future children.  “It is painfully obvious that a parent [in Respondent Stephanie P.’s position] should not have yet another child which must be cared for at public expense.”
  Id. at *5.  The Decision opines that “[t]here is absolutely nothing precious about giving birth to repeated children, only to immediately require friends, relatives, or strangers, as well as society as a whole, to raise those children at its expense,”  id. at *6 (emphasis in original), and that if Respondent Stephanie P. has more children, it will only create “more expens[e] for taxpayers,” id. at *8.  The opinion describes in great detail the foster care budget for Monroe County, including the yearly costs for children in various types of foster care, per diem costs for children in foster care with certain medical conditions, and the Medicaid and public school expenditures that are incurred for children in foster care, “many of whom have special needs,” thus further increasing costs.  Id. at *6-7.  This analysis, however, is profoundly flawed as a matter of law and fact.  First, in the context of civil rights, saving taxpayer dollars is simply not a compelling state interest.  Second, the economic costs identified by the court are not primarily attributable to individual procreation decisions nor are the characterizations of costs even accurate—indeed, there was no evidence before the court concerning economic costs of foster care placements at all.

Elevating economics over individual autonomy is prohibited under Supreme Court and Court of Appeals precedent.  Financial concerns may not properly be considered in determining the legality of state action affecting fundamental rights.  In Zablocki v. Redhail, 434 U.S. 374 (1978), the Supreme Court examined the constitutionality of a Wisconsin statute that prohibited individuals under court order to pay child support from marrying without court approval.  The Court struck the law as an unnecessary infringement on the fundamental right to marry, noting that some affected individuals would be “absolutely prevented” from marrying because they may always “lack the financial means” to support their children and may not be able to “prove that their children will not become public charges.”  Id. at 387.  The same concern exists here: Respondent Stephanie P. may never have the financial resources to ensure that her children “are no longer being cared for at the expense of the public,” Decision and Order at *5, establishing this Order as a permanent and absolute bar to the exercise of her right to procreate.  However, Zablocki made clear that a financial means test cannot be a prerequisite for exercising a fundamental right.  

This principle has been affirmed by the Court of Appeals on numerous occasions as well.  In Cooper v. Morin, 49 N.Y.2d 69 (1979), the Court of Appeals invalided the Monroe County Jail’s policy prohibiting visits of pretrial detainees by friends and family, even though allowing visits would entail additional prison expenditures.  The Court, noting that “‘to exalt economic considerations over the rights of our citizens is nothing more than abdication of this court’s constitutional responsibility,’” id. at 81-82 (quoting Sharrock v. Dell Buick-Cadillac, 45 N.Y.2d 152, 167, n.7 (1978)), concluded that financial concerns were not sufficient to permit a restriction on “so fundamental a right” as maintaining relationships with family and friends.  In a sex discrimination suit, Brooklyn Union Gas Co. v. New York State Human Rights Appeal Bd., 41 N.Y.2d 84 (1976), the Court of Appeals considered an employer’s reliance on a state statute in refusing to provide benefits for an employee’s pregnancy-related disability.  The Court, rejecting the employer’s argument that providing equal benefits for pregnancy-related disabilities would be prohibitively costly, observed that permitting “the prospect of financial impact [to] dictate the judicial outcome” of an equal rights case would “violate [the Court’s] judicial responsibility.”  Id. at 90.  See also People v. Dominguez, 64 Cal. Rptr. 290, 294 (Cal. Ct. App. 1967) (invalidating probation condition prohibiting pregnancy because such an intrusion on the offender’s fundamental rights could not be justified on the basis that it saved taxpayers money).  Thus, clear precedent precludes the reliance on economic considerations as a legitimate—no less compelling—state interest to restrict Respondent Stephanie P.’s fundamental right to procreative autonomy.  

Finally, the Decision’s articulation of financial interests rests on factual assumptions not in the record.  The claim that “generosity and kindness of society has been abused enough” suggests a level of government support for this and similar families that simply does not exist.   The entire federal commitment to child welfare spending is about one half of one percent of the total federal budget.  See Rosana Bess et al., The Cost of Protecting Vulnerable Children III, What Factors Affect States’ Fiscal Decisions? 8.  The cost of foster care, also cited by the Court, and attributed to irresponsible parents, can be far better understood as a reflection of policies that allocate huge amounts of money to remove children from their parents but virtually nothing for services that would help families stay together.  By conservative estimates, the federal government designates nearly seven dollars for foster care for every one dollar for prevention and family preservation services.  Id.  Likewise, in Monroe County, where the budget is nearly $1 billion ($969,603,712 to be precise), the entire budget for “preventive services,” both to help keep children out of foster care and shorten their stay, is all of $1,260,940, less than two tenths of one percent of the budget.  Similarly, the entire budget for all drug treatment programs—not just those for parents who have or are at risk of losing children to foster care—is approximately $9,335,477, less than one percent of the county budget. In contrast, investigating and monitoring families is allocated $11,167,116.  Monroe County, 2004 Adopted Monroe County Budget, http://www.monroecounty.gov/org652.asp?storyID=3908.
Moreover, the lack of unskilled manufacturing jobs,
 affordable housing,
 health insurance,
 paid parental leave,
 or adequate childcare for working families
 are structural, societal problems that conspire to make it impossible for large numbers of perfectly adequate parents to be able to support their children financially. 
By suggesting that the system has plenty to offer troubled parents when, in fact, it does not, and by offering a seemingly quick fix solution—stop certain people from procreating—the Decision does not promote the interests in children, but instead creates the false impression that services that might actually benefit the family are widely available and easily accessible when they are not.

2. The no-pregnancy condition is not narrowly tailored to advance the compelling state interest of protecting children

The Decision and Order suggests, amidst the numerous references to taxpayers’ and the community’s economic interests, that the condition also furthers the state’s interest in protecting Respondent Stephanie P.’s current children.  Decision and Order at *6 (noting the state’s “interest in protecting children”), *8 (stating that pregnancy restriction will enable Respondent Stephanie P. to become a “capable parent[ ] for [her] …children”).  The opinion’s far greater emphasis on economic considerations makes it clear that money, not child welfare, is the true justification for imposing the restriction.  Nonetheless, if indeed the Decision suggests that the state’s compelling interest in protecting Respondent Stephanie P.’s current children is advanced by the pregnancy prohibition, the restriction still will fail because it is not narrowly tailored to achieve this interest and there are other, less restrictive, alternatives to advance this state interest.  


First, the evidentiary record fails to establish that the pregnancy restriction will serve to further the state’s interest in protecting Respondent Stephanie P.’s current children whatsoever.  The decision cites no testimony that was presented concerning whether having additional children would be detrimental to Respondent Stephanie P.’s current children.  A speculative benefit to these children is not a legitimate justification to restrict a fundamental right.
    


Furthermore, protecting Respondent Stephanie P.’s current children could be achieved more effectively by less intrusive measures that have a direct relationship to the welfare of Respondent Stephanie P.’s children.  In Zablocki, 434 U.S. at 374, the Supreme Court held that a state could further its legitimate interests in ensuring support payments for out-of-custody children through far less intrusive means than restricting the non-custodial parent’s right to marry.  The Court identified other means, such as wage assignments, civil contempt proceedings and criminal penalties, that would further the state’s interest without unduly interfering with the right to marry.  Id. at 389-390.

Similarly, there are numerous other alternatives available to a Family Court to further its interest in protecting Respondent Stephanie P.’s current children that are far less intrusive and far more beneficial to her existing children than a restriction on getting pregnant. For example, a Family Court is empowered to order Respondent Stephanie P. to attend drug dependency counseling and parenting classes, as well as to submit to random drug screens, psychological assessment, and supervised parenting time.  While the record suggests that the parents had been “referred” for drug dependency treatment in the past, the Decision provides no information about the nature of that treatment, its medical appropriateness, and whether family drug treatment
 in fact existed and was accessible financially and geographically to this family.
  These measures bear a much more direct link to the protection of her children and the rehabilitation of neglectful parents than does the extraordinary step of prohibiting procreation.  Indeed, imposing a prison term on Respondent Stephanie P. for being in contempt of the Decision and Order were she to become pregnant would actually be counterproductive to the state’s interest in having her support her own children.  See United States v. Smith, 972 F.2d 960, 962.  The no-pregnancy condition therefore cannot be deemed sufficiently narrow to further the state’s interest in protecting children. 

VI. Drug Dependency During Pregnancy Does Not Provide a Justification for the Extraordinary Condition Imposed in this Case
Without input from any experts in the field of drug treatment, drug addiction or the effects of prenatal exposure to cocaine, the Decision found that evidence of past and ongoing drug dependency provided an additional basis for the neglect determination and  the ultimate unprecedented no-procreation order.  The reasoning, however, relies upon unfounded assumptions concerning the effect of drugs on a fetus, the impact drug dependency may have on parenting ability, and the availability and accessibility of appropriate drug treatment.  Specifically, the Decision makes repeated references to Respondent Stephanie P.’s alleged use of cocaine, her alleged history of giving birth to “cocaine babies,” and the added financial cost of providing services to “[c]ocaine addicted children.”  Decision and Order at *2, *3. *7.  The Decision’s apparent concern with the effects of drug dependency in pregnant women on their fetuses and the children they may bear, however, is based on a number of fallacious assumptions that are not borne out by medical evidence.
In 2001, the Journal of the American Medical Association (“JAMA”) published a comprehensive, systematic and authoritative analysis of all seventy-five English-language medical research studies assessing the relationship between maternal cocaine use during pregnancy and adverse developmental consequences for the fetus and child.  See Deborah Frank et al., Growth, Development, and Behavior in Early Childhood Following Prenatal Cocaine Exposure: A Systematic Review, 285 JAMA 1613 (2001) [hereafter “A Systematic Review”]. TA \l "Deborah Frank et al., Growth, Development, and Behavior in Early Childhood Following Prenatal Cocaine Exposure: A Systematic Review, 285 JAMA 1613 (2001)" \s "A Systematic Review" \c 3   The researchers concluded that:  

[T]here is no convincing evidence that prenatal cocaine exposure is associated with any developmental toxicity difference in severity, scope, or kind from the sequelae of many other risk factors.  Many findings once thought to be specific findings of in utero cocaine exposure can be explained in whole or in part by other factors, including prenatal exposure to tobacco, marijuana, or alcohol and the quality of the child’s environment. 
Id. at 1621, 1624.
 TA \l "Gale Richardson et al., Prenatal cocaine cocaine exposure: effect on the development of school age children 18 Neurotoxicol Teratol 627 (1996)" \s "Richardson" \c 3   
In fact, thirty leading American and Canadian medical doctors, scientists and psychological researchers recently called on the media to stop the use of such terms as “crack baby” and “crack addicted baby,” concluding that “[t]hroughout almost 20 years of research, none of us has identified a recognizable condition, syndrome or disorder that should be termed [cocaine] baby.”  Robert E. Erendt et al., Open Letter to the Media (Feb. 25, 2004), http://www.jointogether.org/sa/files/pdf/sciencenotstigma.pdf.  This broad group of professionals agreed that such terms as “cocaine babies,” apparently used by DHHS and quoted in the Decision, lack scientific validity and should not be used.  Id.
Thus, Respondent Stephanie P.’s history of cocaine use in particular and the medically unjustified and dangerously stigmatizing term “cocaine baby” provides no justification for the unprecedented no-pregnancy condition imposed in this case.  Moreover, the Decision’s apparent reliance on Respondent Stephanie P.’s conduct or conditions during pregnancy as a basis for this condition is particularly troubling given the greater magnitude of risk to fetal and child development posed by many licit substances and everyday circumstances.
For example, as the JAMA researchers point out, prenatal exposure to tobacco is “the major predicator” of abnormalities in infant muscle tone at 6 weeks.  A Systematic Review at 1616 (citing Delia Dempsey et al, Tonal abnormalities are associated with maternal cigarette smoking during pregnancy in utero cocaine exposed infants 106 Pediatrics 79 (2000)).
  Adverse outcomes for pregnancy are also associated with alcohol intake
 and a wide variety of commonly prescribed medications including anticonvulsants,
 psychotropic drugs,
 and anti-hypertensives.
  Indeed, even “[l]arge doses of aspirin may result in delayed onset of labor, premature closure of the fetal ductus arteriosus…or neonatal bleeding.”
  Women ages 35 and older who bear children “are at a significantly increased risk of giving birth to low birthweight babies…and may have increased risk of stillbirth.”
  So do those who suffer from hyperthyroidism and other diseases, and women who work with chemicals or solvents, See Johnson Controls, 497 U.S. 199, 205 (“[e]mployment late in pregnancy often imposes risks on the unborn child”); see also White v. Jacobs Engineering Group Long Term Disability Ben. Plan, 887 F.2d 913, 914 (9th Cir. 1989) (Easterbrook, J., dissenting). 

In bringing these examples to the Court’s attention, Amici do not suggest that child neglect proceedings and no-procreation conditions should be applied to women who use tobacco, alcohol, or prescription medications while pregnant, or who carry children to term while or suffering from major mood disorders. Amici however seek to dispel myths and misinformation particularly associated with prenatal exposure to cocaine that may have played at least a role in the extraordinary decision reached in this case.

Thus, not only is there no scientific support for a “cocaine baby” syndrome or that cocaine use uniquely affects birth outcomes, there also is no scientific support for the proposition that Respondent Stephanie P.’s alleged drug use is by choice or is sufficient to conclude she cannot parent.  Leading medical groups such as the American Medical Association, the American Psychiatric Association and the National Institute on Drug Abuse, and even the United States Supreme Court, have long recognized that drug addiction is an illness that generally cannot be overcome without treatment and, as importantly, support.  See American Medical Ass’n, Proceedings of the House of Delegates: 137th Annual Meeting, Board of Trustees Report NNN:  Drug Abuse in the United States: A Policy Report 236, 241 (1988) TA \l "Charles Marwick, Physician Leadership on National Drug Policy Finds Addiction Treatment Works, 279 JAMA 1149 (1998)" \s "Charles Marwick, Physician Leadership on National Drug Policy Finds Addiction Treatment Works, 279 JAMA 1149 (1998)" \c 3 ; American Psychiatric Ass’n, Diagnostic and Statistical Manual of Mental Disorders 176 (4th ed. 1994); Nat’l Inst. on Drug Abuse, Principals of Drug Addiction Treatment 9 (2000); Linder v. United States, 268 U.S. 5, 18 (1925) (“[Addicted persons] are diseased and proper subjects for [medical] treatment.”).  As the California Medical Association concludes:

Prenatal substance abuse by an addicted mother does not reflect willful maltreatment of a fetus, nor is it necessarily evidence that the mother will abuse her child after birth.  A woman with a substance abuse problem may genuinely desire to terminate the use of such substances prenatally but may be unable, without access to substance abuse treatment programs, to act on her desire.

Amicus Curiae Brief of California Medical Association & American College of Obstetricians and Gynecologists, District 9, at 3-4, In Re Adrianna May H., No. 3 Civil CO14203 (Cal. Ct. App. 3d filed June 17, 1993).  Thus a parents’ inability to stop their drug use is not properly interpreted as a lack of commitment to or love for his or her children.

Indeed, research fails to support the assumption that a parent who uses or is addicted to an illegal drug will harm his or her children or will be unable to provide them with a loving home. See e.g.,  Susan C. Boyd, Mothers and Illicit Drugs:  Transcending the Myths 14-16 (1999), (identifying numerous studies finding that there is no significant difference in childrearing practices between drug dependent and non-drug dependent mothers, including mothers who use cocaine who have been found to look after and care for their children adequately).  The American Bar Association concluded that “many people in our society suffer from drug or alcohol dependence yet remain fit to care for a child.”  American Bar Ass’n et al., Foster Children in the Courts 206 (Mark Hardin ed., 1983).  TA \l "American Bar Association, Foster Care Project, National Resource Center for Child Advocacy and Protection, Foster Children in the Courts (M. Hardin ed. 1983)" \s "American Bar Association, Foster Care Project, National Resource Center for Child Advocacy and Protection, Foster Children in the Courts 206 (M. Hardin ed. 1983)" \c 3  See also Nat’l Council of Juvenile and Family Ct. Judges, Permanency Planning for Children Project, Protocol for Making Reasonable Efforts to Preserve Families in Drug Related Dependency Cases 17 (1992) (concluding that “Juvenile and family court proceedings are not necessary, and probably not desirable, in most situations involving substance-exposed infants”).

Moreover, the Decision’s discussion of Respondent Stephanie P.’s alleged failed drug treatment appears to be based upon the assumption that drug treatment in Monroe County is widely available and accessible and can meet Respondent Stephanie P.’s needs.  However, real substance abuse help for parents is poorly funded, not widely available or accessible, and unlikely to be customized to fit the needs of individual clients—thus ensuring failure.  The New York State Office of Alcohol and Substance Abuse Services estimated in 1999 that about one-third—approximately 123,000—of the 381,000 adults in Monroe County needing treatment remained unserved.  Institute for Local Governance & Regional Growth, Univ. at Buffalo, State of the Region Baseline Report § 8.6, available at http://regional-institute.buffalo.edu/sotr/99/8_huma/8_6.html.
  

Thus, Amici contend that the assumptions on which the Decision justifies the no-pregnancy condition concerning the effect of prenatal exposure to cocaine, drug addiction, past success or failure of drug treatment and access to available and effective drug treatment are not scientifically supportable and, therefore, generalizable.  Thus, these assumptions should not be the basis of this extraordinary and constitutionally impermissible restriction on fundamental rights.
VII. The No-Pregnancy Condition is based on speculative and unfounded economic assumptions that undermine fundamental privacy rights and the interests of low-income and other marginalized individuals 


Applying a lesser standard of scrutiny to permit an individual’s right to procreate to be outweighed by a speculative economic benefit to society not only erodes settled Supreme Court and Court of Appeals privacy jurisprudence but also puts the reproductive rights of all individuals at risk, particularly vulnerable and marginalized individuals.  It sets the stage to permit a kind of government-sponsored population control that is repugnant to the Constitution and indeed undermines “the respect the Constitution demands for the autonomy of the person,” Lawrence v. Texas, 123 Sup. Ct. at 2481.
  This respect is borne in part out of the now shameful role that U.S. state governments played in advancing certain population control measures whereby many individuals of color, poor people and disabled people were sterilized against their will.
  See Michael Ollove, The Lessons of Lynchburg, Balt. Sun, May 6, 2001, at 7F (describing the rise of eugenic sterilization laws in the United States).  Notably, while many of these sterilization laws were aimed at the “feeble-minded,” many individuals who were sterilized pursuant to these measures in fact suffered no mental disabilities but were instead merely poor or uneducated.  See Stephen J. Gould, Carrie Buck’s Daughter, in The Flamingo’s Smile 307-313 (1985) (discussing the fact that there was no evidence of mental disability for Carrie Buck, the subject of the US Supreme Court decision in Buck v. Bell). 
This court’s reliance on selective, and often inaccurate, economic claims are frighteningly reminiscent of the arguments used to justify eugenic sterilization. Indeed, the book upon which much of the “eugenics craze” relied presented “data” hauntingly similar to that used by this court.  The book, Arthur H. Estabrook’s The Jukes in 1915 (1916), purported to track the Jukes family, describing the family’s social ills.  Estabrook estimated that “their care had cost the taxpayers, through relief, medical care, police arrests and imprisonment, a total of 1.3 million (about $20.9 million in today’s dollars).”  Scott Christianson, Bad Seed or Bad Science?, N.Y. Times, Feb. 8, 2003, at B1.  While the Decision and Order does not make genetic-based claims, the argument that current complex economic and social problems can be blamed primarily on individual decisions regarding procreation has a long and disastrous history.

In Skinner, 316 U.S. 535, the Supreme Court held that restrictions on the right to procreate must be subject to the highest judicial scrutiny because of the potentially disproportionate impact such restrictions can have on certain classes of people.  The Court recognized how such restrictions were intertwined with racist and classist notions about the biological and socio-cultural inferiority of poor people and people of color, stating that applying strict scrutiny analysis to such restrictions is “essential, lest unwittingly or otherwise invidious discriminations are made against groups or types of individuals in violation of the constitutional guaranty of just and equal laws.”  Id. at 541.  Indeed, the Court warned that “[i]n evil or reckless hands,” the power to restrict procreation “can cause races or types which are inimical to the dominant group to whither and disappear.”  Id.

The Supreme Court again raised the concern of the potential eugenic effects of restrictions on procreation in Casey: “If indeed the woman’s interest in deciding whether to bear and beget a child had not been recognized as in Roe [v. Wade], the State might as readily restrict a woman’s right to choose to carry a pregnancy to term as to terminate it, to further asserted interests in population control, or eugenics, for example.”  Casey, 505 U.S. at 859.  The Constitution therefore protects against the kinds of eugenic measures that this no-pregnancy condition resembles.
Were no-pregnancy conditions to become regularly imposed in the context of family court proceedings, poor people and individuals of color would be disproportionately subjected to such conditions because poor families and families of color are disproportionately represented in family court.  Children raised in poverty are more likely than other children to be reported to child protective services and to be placed in substitute care.  See Susan L. Brooks & Dorothy E. Roberts, Social Justice and Family Court Reform, 40 Fam. Ct. Rev. 453, 453 (2002).  See also generally Nina Bernstein, The Lost Children of Wilder (2001); Dorothy Roberts, Shattered Bonds: The Color of Child Welfare (2002).  Indeed, nationally, poverty level is the most accurate predictor of foster care placement and duration of a child’s foster care placement.  Brooks & Roberts, supra at 453.  In addition, black children constitute almost half of the national foster care population, although they represent less than one-fifth of the nation’s children.  Id.  A study by the United States Department of Health and Human Services found that black children are placed in foster care at twice the rate of white children.  U.S. Dep’t Health & Human Srvs., Children’s Bureau, National Study of Protective, Preventive and Reunification Services Delivered to Children and Their Families (1997).  Latino and Native American children are disproportionately represented in the foster care system as well.  Brooks & Roberts, supra at 453.

Similar patterns exist in Monroe County.  According to the Monroe County Profile for Human Services Planning for the 2004-2007 Integrated County Planning Process (“County Profile”), non-white children in Monroe County are far more likely to live in poverty than white children.  County Profile at 9.  In 2000, the median income for black households in Monroe County was $28,485, while it was $61,055 for white households.  Id. at 7.  In addition, in 2000, 1,169 children were in foster care in Monroe County.  Id. at 22.  The following year, black children represented over 47% of children in foster care.  Id. at 25.

Thus, while representing only 20% of Monroe County’s residents, County Profile at 1, non-white families are far more likely than white families to be reported to child protective services, thus putting non-white and poor parents much more at risk of being subjected to family court-ordered restrictions on procreation than middle class and wealthy white parents.


Furthermore, the reasoning employed in the Decision has serious implications not only for individuals in the foster care system but also for any individual with limited financial means, including the unemployed, the underemployed, and those whose children suffer from disabilities and health problems that they simply cannot afford.
  The reasoning can be applied far beyond the context of abusive or neglectful parents.  It essentially creates a financial means test for parenting, and could reach loving, responsible parents who lose their jobs, incur catastrophic medical or other expenses, or for any other reason need public assistance.  On the other hand, the standard and rationale adopted in the Decision would permit neglectful, but financially secure, parents who can afford to hire a full-time nanny to remain untouched by the Decision’s ruling.  Decision and Order at *6.
VIII. The Condition Prohibiting Respondent Stephanie P. from Procreating Until She Regains Custody of Her Unadopted Children Deprived Respondent of Her Right to Procedural Due Process Under the State and Federal Constitutions

The condition prohibiting Respondent Stephanie P. from conceiving children until she has regained custody and care of all of her unadopted children in foster care violates her constitutional right to procedural due process in two ways: (1) she had no notice of the nature and severity of the restriction to which she could be subject, and (2) the condition is unworkable and unenforceable.    

The Order first fails the requirements of due process because Respondent Stephanie P. had no notice that the Family Court might impose a restriction on her right to procreate.  See, e.g., BMW of North American Gore, 517 U.S. 559, 574 (1996) (“Elementary notions of fairness enshrined in [due process] jurisprudence dictate that a person receive fair notice not only of the conduct that will subject him to punishment, but also of the severity of the penalty that a State may impose.”).  Although Article 10 of the Family Court Act empowers the court with “broad equity jurisdiction to issue…orders in the nature of a mandatory injunction requiring various acts to be done,” In re Burnett, 112 Misc.2d 318, 319 (Fam. Ct. Dutchess Co. 1982), no legal authority empowers the Family Court to impose a no-pregnancy condition in a child neglect proceeding.  Moreover, as the Decision itself notes, not even the Monroe County Department of Human and Health Services had requested the condition in its petition or its proposed dispositional plan—a document that would have put Respondent Stephanie P. on notice of the potential conditions to which she might be subject.  Decision and Order at *4.  Thus, Respondent Stephanie P. did not have fair notice that the action being adjudicated, child neglect, could subject her to a restriction on her fundamental right to procreate.

The Order also fails to provide due process because it is not clearly defined to enable Respondent Stephanie P. to conform her conduct accordingly, see, e.g., Rose v. Locke, 423 U.S. 48, 50 (1975); Grayned v. City of Rockford, 408 U.S. 104, 108 (1972), and because it fails to provide clear and definite standards for those who may apply and enforce its conditions, thus risking arbitrary and discriminatory enforcement.  Grayned, 408 U.S. at 108.  The Order is vague in setting out the manner in which Respondent Stephanie P. is to comply with it.
  Indeed, compliance may be extraordinarily difficult or impossible,
 and short of requiring Respondent Stephanie P. to submit to monthly pregnancy tests, there is no way for the state to fairly determine compliance with the order as a practical matter, leading to arbitrary and discriminatory enforcement.  

Because Respondent Stephanie P. did not have fair notice of the nature or severity of the restrictions to which the Court could subject her in its order and because the order suffers from a vagueness that will make compliance and enforcement impracticable, the restriction on Respondent Stephanie P.’s reproductive autonomy violates her right to procedural due process under the New York and United States Constitutions, see N.Y. Const. Art. I, §6, U.S. Const. Amend. XIV § 1.

CONCLUSION

For the foregoing reasons, amici curiae respectfully request this Court to grant Respondent Stephanie P.’s Motion to Vacate the Decision and Order of March 31, 2004.
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� See also Paul v. Davis, 424 U.S. 693, 713 (1976) (recognizing a constitu�tionally protected interest in making independent decisions in “matters relating to marriage, procreation, conception, family relation�ships, and child rearing and education”); United States v. 12 200-Foot Reels, 413 U.S. 123, 127 n.4 (1973) (constitutional right of privacy “encompasses the intimate medical problems of family, marriage, and motherhood”).


� In fact, the Supreme Court has linked the right to conceive with the right to raise children only in cases where the government intrusion being challenged has infringed upon a parental right, rather than a procreative one.  See Meyer v. Nebraska, 262 U.S. 390 (1923) (invalidating law forbidding the teaching of foreign languages because it infringed on the rights of parents to determine the proper education of their children); Prince v. Massachusetts, 321 U.S. 158 (1944) (upholding conviction of mother for violating child labor laws by having child sell religious pamphlets because it did not impermissibly infringe upon her fundamental parenting rights); May v. Anderson, 345 U.S. 528 (1953) (refusing to enforce a habeas corpus proceeding attacking a mother’s right to custody from a court that had no jurisdiction over the mother); Stanley v. Illinois, 405 U.S. 645 (1972) (invalidating statutory presumption that all unwed fathers are unfit to raise their children).


� Putting aside the very real possibility of unwanted sex (see infra note 6), birth control is not 100% effective and abortion takes place after a pregnancy has occurred.  Oral contraceptives have a failure rate of 1-2 pregnancies per 100 women per year, and diaphragms with spermicide have an 83% effectiveness rate.   See U.S. Food & Drug Administration, Birth Control Guide (Dec. 2003), http://www.fda.gov/fdac/features/1997/babytabl.html.   However, the Decision forbids pregnancy without differentiating between a pregnancy resulting from unprotected sex, from failed/defective contraception or from coerced sex.


� Significantly, the Decision and Order ignores the fact that even publicly funded contraceptives are not as readily available to persons in need as the Decision appears to assume.  To the contrary, 33.2 million women in the United States are unable to access needed contraceptive services, including 11.6 million women aged 20-44 who need publicly supported contraceptive services because they have incomes under 250% of the federal poverty level.  Alan Guttmacher Institute, Contraception Counts: Massachusetts, www.guttmacher.org/pubs/state_data/states/massachusetts.pdf.  Although publicly funded family planning clinics supported by Title X of the Public Health Services Act, 42 U.S.C.A. §§ 300-300a-8, provide some funding for needed contraceptive services, they are able to serve only one-quarter of all American women in need of subsidized family planning services.  Id.  By creating the false impression that contraceptive services are readily available to any person who wants them and by making pregnancy and contraceptive use simply a matter of personal responsibility, the Decision ignores the larger issues affecting access to and use of contraceptives.


� Procreation restrictions have only been upheld twice, in other jurisdictions, in the far different context of a criminal case in which the state arguably has a much greater interest in controlling a party’s behavior—and these cases remain the clear exception to the rule.  Court after court considering no-procreation probation conditions—most recently the Ohio Supreme Court decision in State  v. Talty, 103 Ohio St.3d 177, 2004-Ohio-4888 (Sept. 29, 2004), rev’g 2003 WL 21396835 (Ohio App. 9 Dist. June 18, 2003)—have struck down the prohibitions as violating constitutional rights.  See also United States v. Smith, 972 F.2d 960, 961 (8th Cir. 1992); Trammel v. State, 751 N.E.2d 283 (Ind. App. 2001); State v. Richard, 680 N.E.2d 667 (Ohio Ct. App. 1996); People v. Zaring, 10 Cal. Rptr. 2d 263, 269 (Cal. Ct. App. 1992); State v. Mosburg, 768 P.2d 313 (Kan. Ct. App. 1989); State v. Norman, 484 So. 2d 952 (La. App. 1986); Smith v. Superior Court, 725 P.2d 1101 (1986); People v. Pointer, 199 Cal. Rptr. 357, 364-65 (Cal. Ct. App. 1984); People v. Gauntlett, 352 N.W.2d 310 ( Mich. Ct. App. 1984); State v. Livingston, 372 N.E.2d 1335 (Ohio Ct. App. 1976); Thomas v. State, 519 So. 2d 1113 (Fla. App. 1988); Burchell v. State, 419 So. 2d 358 (Fla. Dist. Ct. App. 1982); Howland v. State, 420 So. 2d 918 (Fla. Dist. Ct. App. 1982); Rodriguez v. State, 378 So. 2d 7, 10 (Fla. Dist. Ct. App. 1979); People v. Dominguez, 64 Cal. Rptr. 290 (Cal. Ct. App. 1967).  Only two state courts in other jurisdictions have employed a lesser standard of scrutiny in upholding restrictions on procreation in the context of probation conditions.  See State v. Oakley, 629 N.W.2d 200 (Wis. 2001); State v. Kline, 963 P.2d 697 (Or. Ct. App. 1998).  Both of these cases analyzed the probation restriction under a “reasonableness” standard rather than the “compelling interest” standard, relying on state precedent identifying “reasonableness” as the proper standard for evaluating probation conditions.  Oakly, 629 N.W.2d at 208, 210; Kline, 963 P.2d at 699.  These two cases, however, are far out of line with the vast majority of other courts that have considered such conditions, even in the context of probation.


� This comment suggests that the no-procreation condition is justified at least in part on the number of children Respondent Stephanie P. has.  This reasoning assumes that Respondent Stephanie P. has more children than may be the national average because she is irresponsible.  Amici would ask that this Court take note of the fact that each year, over 32,000 women in the United States become pregnant as a result of rape.  Melisa M. Holmes et al., Rape-Related Pregnancy: Estimates and Descriptive Characteristics from a National Sample of Women, 175 Am. J. of Obstetrics & Gynecology 322 (1996).   According to Rape Crisis Services of Planned Parenthood of the Rochester/Syracuse Region, in Monroe County in 2003, nearly 500 women received rape crisis intervention and counseling services.  However, even putting aside the issue of pregnancy as a result of unwanted sex, the majority of all pregnancies in the United States are unintended.  See, e.g., Institute of Medicine, The Best Intentions: Unintended Pregnancy and the Well-being of Children and Families 21, 25 (1995).  The problem of unintended pregnancy, moreover, is not limited to the unmarried and the poor: the Institute of Medicine also found that four in ten pregnancies among married women are mistimed or unwanted and that 45% of pregnancies among women whose income exceeded 200% of the federal poverty level were unintended.  Id. at 31, 33.  Furthermore, an unintended pregnancy does not necessarily indicate a failure to use contraception.  It is estimated that over half the women who experience unintended pregnancies are using contraceptives when they become pregnant.”  See id. at 31; Stanley K. Henshaw, Unintended Pregnancy in the United States, 30 Fam. Plan. Persp. 24, (1998).  By suggesting that parenting four children is somehow exclusively an issue of personal irresponsibility, the Decision discourages any analysis of other factors contributing to unintended pregnancies or any efforts to address them.


� See Barbara Ehrenreich, Nickled and Dimed: On (Not) Getting by in America (2001).


� National Low Income Housing Coalition, Out of Reach 2003: America’s Housing Wage Climbs (Monroe County) (2003), http://www.nlihc.org/oor2003/data.php?msa%5B%5D=rochester&getcounty=on&county%5B%5D=monroecounty&state%5B%5D=NY (explaining that in “Monroe county, a worker earning the Minimum wage $5.15 per hour) must work 95 hours per week in order to afford a two-bedroom unit in the area’s Fair Market rent.”) 


� Families USA, One in Three: Non elderly Americans Without Health Insurance 2002-2003 (2004) (finding that approximately 81.8 million people—one out of three (32.2 percent) of those under the age of 65—were without health insurance for all or part of 2002 and 2003. Of these 81.8 million uninsured individuals, two-thirds (65.3 percent) were uninsured for six months or more.)


� See, e.g., Joan Williams, Unbending Gender: Why Work and Family Conflict and What We Can Do About It (2000); Ann Crittenden, The Price of Motherhood: Why the Most Important Job Is Still the Least Valued (2001)


� Id. 


� See, e.g., Linda C. McClain, “Irresponsible” Reproduction, 47 Hastings L. J. 339, 409-420 (1996) (discussing the “rhetoric of reproductive irresponsibility” and the failure to make “critical inquiry” into why parents “lack resources or are unable to provide for their children” and “whether, for example, poverty and welfare ‘dependency’ derive not from ‘bad behavior,’ but from economic inequality rooted in structures of sex, race, and class”).   See generally Herbert Gans, The War Against the Poor  (1995).


� Moreover, public health considerations would establish that, indeed, the no-procreation condition would have an adverse impact on the health of children.  If at least part of the presumed state interest in child welfare is the interest in healthy birth outcomes, the condition likely would lead to the opposite result.  The condition would discourage Respondent Stephanie P., were she to become pregnant, from seeking prenatal care and other medical support during her pregnancy for fear that her violation of the court order would be reported to the court and might result in her being sent to jail.  Not obtaining prenatal care certainly may adversely impact the health of her fetus and the child she may choose to bear.  In addition, the condition also would likely discourage Respondent Stephanie P. from seeking any medical care because it would severely undermine the doctor-patient relationship.  Where birth control—be it contraceptives or sterilization—is the only real option available to Respondent Stephanie P. to comply with the court ordered condition, the distinction between health care and court authority will be obscured.  The medical professionals who provide the services will be involved in what can only be viewed as a court order—despite the Decision’s claims to the contrary—and punishment for the child neglect finding.  Putting health professionals in this position will erode the foundation of the provider-patient relationship, by dissolving the trust that is essential to that relationship and by rendering suspect any claims of confidentiality of care.  There can be no legitimate state interest in deterring medical care and undermining the profession that is advanced by this condition.


� See e.g., Stephen Magura et al., Effectiveness of Comprehensive Services for Crack-Dependent Mothers with Newborns and Young Children (1998) (discussing New York City’s experience with the Family Rehabilitation Program and citing numerous studies describing how comprehensive, coordinated, holistic treatment are better at engaging pregnant and parenting women); Center for Substance Abuse Treatment, Pregnant, Substance-Using Women 6 (1993) (U.S. Dept. of Health & Human Servs. Publication No. (SMA) 93-1998) (discussing the services needed to address successfully the treatment of drug using women, noting that it “is imperative that programs include services designed specifically for women, particularly pregnant women”); Claire McMurtrie et al.,  A Unique Drug Treatment Program for Pregnant and Postpartum Substance-Using Women in New York City: Results of a Pilot Project, 1990-1995, 25 Am. J. Drug & Alcohol Abuse 701, 701-02 (1999) (describing a comprehensive model of drug treatment for pregnant and postpartum women that included children and did not view relapse as a failure, concluding that it “seem[ed] to improve mother’s lives, fetal drug exposure, and birth outcome significantly”).  


� Charisse, Jones, A Casualty of Deficit: Center for Addicts,  N.Y. Times, Jan. 14, 1996, at __ (describing the success and cost effectiveness of a family rehabilitation program that enabled women to attend drug treatment and keep their children with them and city funding cuts of those programs.


�  Specifically, the JAMA researchers found that when studies were controlled for prenatal exposure to tobacco and alcohol, prenatal cocaine exposure is not associated with physical growth retardation, id. at 1613; there is little or no impact of prenatal cocaine exposure on children’s scores on assessments of cognitive development, id.; “[p]roblem-solving abilities [do] not differ between cocaine-exposed and unexposed preschoolers,” id. at 1617; nor does cocaine exposure impact standardized language measures, id. at 1620.  In fact, the oldest group of children studied to date registered no effect from in utero cocaine exposure on any IQ scales or academic achievement, id. at 1616 (citing Gale Richardson et al., Prenatal cocaine cocaine exposure: effect on the development of school age children 18 Neurotoxicology & Teratology 627 (1996)).  See also Gail A. Wasserman et al., Prenatal Cocaine Exposure and School Age Intelligence, 50 Drug & Alcohol Dependence 203, 209 (1998)� TA \l "Gail A. Wasserman et al., Prenatal Cocaine Exposure and School Age Intelligence, 50 Drug & Alcohol Dependence 203 (1998)" \s "Wasserman" \c 3 � (“prenatal cocaine exposure does not seem to confer an additional risk for adverse developmental outcome”); Hallam Hurt et al., Children with In Utero Cocaine Exposure Do Not Differ from Control Subjects On Intelligence Testing, 151 Archives Pediatric & Adolescent Med. 1237 (1997)� TA \l "Hallam Hurt et al., Children with In Utero Cocaine Exposure Do Not Differ from Control Subjects On Intelligence Testing, 151 Arch. Ped. Adolesc. Med. 1237 (1997)" \s "Hurt, Children with In Utero" \c 3 �.


� In fact, medical research connects tobacco use with a host of adverse outcomes for pregnancy, including Low birth weight, Sudden Infant Death Syndrome, spontaneous abortion, premature rupture of the membranes, and abnormal placentation.  See, e.g., Lony C. Castro et al., Maternal Tobacco Use and Substance Abuse:  Reported Prevalence Rates and Associations with the Delivery of Small for Gestational Age Neonates, 81 Obstetrics & Gynecology 396 (1993)� TA \l "Lony C. Castro et al., Maternal Tobacco Use and Substance Abuse:  Reported Prevalence Rates and Associations with the Delivery of Small for Gestational Age Neonates, 81 Obstetrics and Gynecology 396 (1993)" \s "Castro, Maternal Tobacco Use" \c 3 �; Office on Smoking & Health, The Health Consequences of Smoking: Nicotine Addiction 602 (1988).


� See, e.g., Loretta P. Finnegan & Stephen R. Kandall, Maternal and Neonatal Effects of Alcohol and Drugs in Substance Abuse, A Comprehensive Textbook 513, 529 (J.H. Lowinson et al. eds., 1997) (Fetal Alcohol Syndrome is the leading cause of mental retardation in the United States ).� TA \s "Comprehensive Textbook" �


� The teterogenic effects of anticonvulsants has been widely documented, see, e.g., The Merck Manual of Diagnosis and Therapy 1859 (R. Berkow ed., 16th ed. 1992) (fetal abnormalities associated with anticonvulsants include cleft palate, cardiac abnormalities, craniofacial anomolies, nail and digit hypoplasia, visceral defects, and mental subnormality); Kenneth L. Jones, Smith’s Recognizable Patterns of Human Malformation 495 (5th ed. 1997)� TA \l "Kenneth L. Jones, Smith’s Recognizable Patterns of Human Malformation 495 (5th ed. 1997)" \s "Smith’s Recognizable Patterns of Human Malformation" \c 3 � (no “‘safe’ dose [has]been found below which there is no increased teratogenic risk” for anticonvulsants).


� See, elg., Jerrold G. Bernstein, Handbook of Drug Therapy in Psychiatry 407 (2d ed. 1988) (“Lithium presents a significant risk to fetal development if taken during the first trimester . . . .  Benzodiazepines and meprobomate have a significant risk of teratogenic effects. . . .”).  The specific birth defects (or “anomalies”) associated with these and other psychiatric medications taken during pregnancy include: growth retardation and oral clefts (barbiturates); cleft palates, neurologic depression and low Apgar scores (benzodiazepines); “severe anomalies in 12% of newborns” (meprobomate); respiratory distress (antidepressants); chromosomal gaps and breaks, congenital heart anomalies; reduced thyroid function; and external ear malformations (lithium carbonate and the other mood-stabilizing drugs).  Id. at 407-421 (citing W.S. Barry and S.M. St. Clair, Exposure to Benzodiazepines in Utero 1 Lancet 1436 (1987)� TA \l "W.S. Barry and S.M. St. Clair, Exposure to Benzodiazepines in Utero 1 Lancet 1436 (1987)" \s "Barry and St. Clair" \c 3 �); M.J. Whittle and K.P. Hanretty, Prescribing in Pregnancy: Identifying Abnormalities, 293 Br. Med. J. 1485 (1986).


� The Merck Manual of Diagnosis and Therapy, supra at 1861 (causing fetal respiratory depression, hypotension, paralytic ileus, bradycardia, hypoglycemia and varying degrees of intrauterine growth retardation).


� The Merck Manual of Diagnosis and Therapy, supra at 1859.  See also Linda J. Van Marter et al., Persistent Pulmonary Hypertension of the Newborn and Smoking and Aspirin and Nonsteroidal Antiinflammatory Drug Consumption During Pregnancy 97 Pediatrics 658 (1996)� TA \l "Linda J. Van Marter et al., Persistent Pulmonary Hypertension of the Newborn and Smoking and Aspirin and Nonsteroidal Antiinflammatory Drug Consumption During Pregnancy 97 Pediatrics 658 (1996)" \s "Van Marter" \c 3 � (maternal consumption of aspirin during pregnancy found to be consistently associated with pulmonary hypertension of the newborn, an important cause of respiratory failure in neonates).


� S. Tough, et al., Delayed Childbearing and Its Impact on Population Rate Changes in Lower Birthweight, Multiple Birth, and Preterm Delivery, 109 Pediatrics 399-403 (March 2002); March of Dimes, Medical References: Stillbirth, http://www.marchofdimes.com/professionals/681_1198.asp.


� Furthermore, women, particularly pregnant women and women with children, have been and continue to be especially underserved in the alcohol and drug treatment system.  See generally Drug Strategies, Keeping Score: 1998 at 32 (1998), http://www.drugstrategies.org/KS1998/indexbottom.html (“Only a small fraction of the estimated nine million women with serious alcohol and other drug problems are able to get treatment, unless they can afford to pay.”); see also Dorothy Roberts, The Challenge of Substance Abuse for Family Preservation Policy, 3 J. Health Care L. & Pol’y 72, 78, (1999) (“Government officials have largely ignored the burgeoning need for comprehensive, long-term treatment for women.”).


� Notwithstanding the fact that Buck v. Bell, 274 U.S. 200 (1927) (upholding Virginia statute permitting sterilization of “feeble-minded” persons), has never been overruled, it has been widely acknowledged as bad law.  Indeed, on the seventy-fifth anniversary of Buck v. Bell’s holding, the State of Virginia formally apologized for its role in sterilizing thousands of people under the law, which the State acknowledged was based on a model eugenical sterilization law—one that was also the basis of the Nazi eugenics experiments.  See William Branigin, Va. Apologizes to the Victims of Sterilizations, Wash. Post, May 3, 2002, at B1.


� In 1907 Indiana passed the first laws allowing sterilization of the mentally ill and criminally insane.  By the late 1920’s twenty-eight American staes had followed suit, enacting legislation that resulted in the sterilization of some 15,000 individual before 1930.  By 1939 more than 30,000 people in twenty-nine American state had been sterilized on eugenic, societal cost saving grounds. See Robert N. Proctor, Racial Hygiene: Medicine Under the Nazis 97 (1988).  See also Dorothy Roberts, Killing the Black Body:  Race Reproduction and the Meaning of Liberty 79-81 (1997). 


� See e.g., Judith G. McMullen, Family Support of the Disabled: A Legislative Proposal to Create Incentives to Support Disabled Family Members, 23 U. Mich. J. L. Reform 439 (1990) (describing as “astronomical” the costs of raising a severely disabled child”).


� Indeed, the Decision does not direct any specific behavior but rather emphasized what is not ordered: the Family Court is “not directing what steps the mother should take in order to not get pregnant, or what steps the father should take in order to not get any woman pregnant,” Decision and Order at *7 (emphasis in original), it is not “requir[ing] or permit[ting] coercion of [Respondent Stephanie P.] to request or receive family planning services,” id., and it is “not saying that if the mother gets pregnant, she should get an abortion.”  Id. at *8 (emphasis in original).


� Courts in other jurisdictions have held that it would be improper to penalize an individual for using a contraceptive method that is ineffective or fails.  See People v. Dominguez, 64 Cal. Rptr. 290 (Ct. App. 1967); State v. Mosburg, 768 P.2d 313 (Kan. Ct. App. 1989).
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